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onWm n,a K d t K US l ng ' The < ar g ets of bills have varied: Some seek 
only to curb the Supreme Court’s appellate jurisdiction in specified 

classes of cases; some focus solely on the jurisdiction and remedial 
powers of the lower federal courts; and some apply to all federal 

new' Ralher ^ by f these co ™roversial proposals are not 

stanief 6 qUeStl ° ns of P ower and P^icy they raise have been 
staples of our constitutional history. Yet the issues remain largely 

unresolved, as the enormous literature on the problems attests. 3 Y 

I. Some Preliminary Remarks 

Jurisdiction-curbing proposals have surfaced in Congress in virtu- 

shalfp 517 f en ° d ° fCOntr ° Versial federal court decisions. In the Mar- 
shall Court years, especially during the 1820’s, those who perceived a 

tendency towards centralization in the Court’s decisions proposed re- 
pea mg section 25 of the 1789 Judiciary Act, 4 which authorized 
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But the risk of adding to the redundancy is clearly offset, I believe, bv 

the pervasiveness and. significance of the issues. 

, 1 W !|) concen trate on the central issues rather than on the details 
of specific proposals— proposals that frequently seem flawed in par- 
icu ars even to those who endorse broad congressional authority 
over federal court jurisdiction. The recurrent issues can be stated 
general terms as follows: What are the constitutional limits on 

dktfon? 1 * * * Wh T V t0 CUrb thC Su P reme Court ’ s appellate juris- 
ction. What are the constitutional limits on congressional author- 
ity to restrict the jurisdiction or remedial capacity of the lower 
federal courts? And what are the relevant criteria in assessing The 
wisdom and efficacy of jurisdiction-curbing proposals? g 

Let me conclude these introductory remarks with a few warnings 

r„re S ^ m . t0 me . e ® pecially appropriate after reexamining the litera- 
ture. First, as with many areas, the complexity of these problems is 
irectly proportional to the length of time one dwells on them. Thus 
even l one n s very few constraints on congressional power in the 
tt. Cia 7 a y* :ic e th e Constitution, article III (and I am one of 
ose who does not find many such constraints), potential constitu- 
tional limits loom larger when one turns to the impact of other con 

RilhT? h ™ atio, ; s . on legislative authority, such as the Bill of 

f ' Second, to this area as in others, it is useful — and often diffi- 

ear in mind the distinction between constitutionality and 
wis om. A good many commentators (including myself) take a 
rather broad view of congressional power over the jurisdiction of fed- 
era courts in terms of sheer legal authority. Very few (and I am not 
one o t ese) support jurisdiction-stripping measures as a matter of 
desirability and effectiveness. The oft-heard admonition about the 
distinction between constitutionality and wisdom bears special em- 

COntCXt ’ f ° r Some °f the **olarly commentary (and 
tn n J e comments in the media and in the political arena) tend 

tion r? thC dlStl " ctI0 ^ ; to ° often Perceptions of what the Constitu- 
t on authorizes tend to be confused with what sound constitutional 
statesmanship admonishes- 

I mV" 16 tUm n ° W t0 S ° me ° f the elements of the problems at hand 

will begin with the constitutional framework. While that is not 

always the starting point of constitutional discussion among academ- 


ics or ude 


y my view, most an 











April 1984] 


CONGRESS AND JURISDICTION 


ognize that the constitutional text and history have something to 
contribute. 


II. The Constitutional Framework 

The constitutional starting point lies in the relatively few words 
of article III, the Judiciary article. The opening sentence of the first 
section of that article states: “The judicial Power of the United 
States, shall be vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain and estab- 
lish.” 11 The second part of that sentence is relied upon heavily by 
those who assert that there exists a broad congressional authority to 
curtail the jurisdiction of the lower federal courts: since “inferior 
Courts” are not mandated by the Constitution and since Congress 
has explicit discretion whether or not to “ordain and establish” them, 
the argument goes. Congress presumptively may give or take away 
whatever portions of the “judicial Power” it wishes. 12 

Section 2 of the Judiciary article begins by delineating the types 
of “Cases” and “Controversies” to which the “judicial Power” ex- 
tends — for example, cases “arising under” the Constitution and fed- 
eral laws and treaties, and controversies between “Citizens of 
different States.” 13 That section then specifies the relatively few 
types of cases within the “judicial Power” in which “the supreme 
Court shall have original Jurisdiction” 14 — an original jurisdiction to 
which Congress cannot add additional varieties of cases. 15 The sen- 
tence that follows this constitutional delineation of original jurisdic- 
tion is the one at the center of the textual controversy about 
congressional authority over the Court’s appellate jurisdiction. It 
states: “In all the other Cases before mentioned, the supreme Court 
shall have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall 
make.” 16 The congressional authority to make “Exceptions” pro- 


11. U.S. Const, art. Ill, § 1. 

12. The rest of section 1 provides the central guarantees of the independence of federal 
judges: they hold office “during good Behaviour,” and their compensation “shall not be di- 
minished during their Continuance in Office.” Id. Some ingenious limits on congressional 
power have been drawn from these judicial independence guarantees by Professor Sager. See 
Sager, supra note 3, at 61-68. These limits are discussed at text accompanying notes 85-87 
infra. 

13. U.S. Const, art. Ill, § 2. 

14. Original jurisdiction exists over cases “affecting Ambassadors, other public Minis- 
ters and Consuls, and those in which a State shall be a party.” Id. 

15. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174-75 (1803). 

16. U.S. Const, art. Ill, § 2. 
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daim,n8 a broad «■ 

«!-<^X^3sts 1 T ,he r n batt, ^- d ^ 

tion. But they are not the onlv n ^ federal court jurisdic- 
pro visions. Other provisions lim/alf™ 3 X ^ Cvant constitutional 
spect to jurisdiction as with other t i COngr “ slonal Power, with re- 
fer example, from enacting Bids i$ pr ° hibited ’ 

Writ of Habeas Corpus in mnJ f Attamder and suspending the 
tant is the Bill of RiZZ^LTZlT^ ** ”« imp - 
process clause— a clause which th/c^ ^ amendment and its due 
preted to make the equal prote«fo n “ rB0 “ t deCadeS has inter - 
amendment applicable to gUarantee of tb e fourteenth 

explosive expansion of equal protection^ *" And with the 
growing number of argument ■ d tnne . m recent decades, a 
eral court jurisdiction, not surprising C ° ngressional control of fed- 
modern equal protection themes. § V ’ haVe reIled ° n variants of 

wayYhlough theZbt^d terrain of ^ ^ '° ^ ° ur 

Congress have power, for examnlc the contending positions. Does 
portions of its present jurisdiction bv £ ^ Supreme Court of 
or classes of cases? May Congress for ^ lng r< " vie ' v of entire subjects 
case arising out of any State statute Th^ ^ ^ review “any 
prayers m public schools and n ,.kr If ^ re,ates to voluntary 
Senator Helms advocated pr ° visi °" th * 

approval as long ago as the spring of 1979 e V K r Senate 
of jurisdiction-stripping device, & h 1979 ’ even be fore consideration 
1980’s? In examining tL as^d^? 6 W,despread during the 
enact such provisions, I think it useful pi ^ Congressional power to 
Place distinction between ‘Wni» ° ^ l ° th f now common- 
congressional authority: the W eXtemaJ rCStraints on 
implied by artic]e m itsdf; the « ext ^| ra,nts a ^ those arguably 
rom other provisions of the Constitution. ^ th ° SC ,nferabJe 

Id art. I s § 9^ _____ 

krge ^ V- Sharpe, 3 47 UJt 497 

f»S£o°?*- s^>SS> NT R 5 rc a 75^LSr in f th , e Helms *»»*»«. ««> s 

129 Conc. Rec. S2702 (daily ed. Mar. n.1983) ^"^ $ 785 ’ 98th Cong., J« 
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HI- “Internal” Restraints: Limits on Congressional 
Power Arguably Inherent in Article III Itself 

A. Appellate Jurisdiction 

On its face, the exceptions clause of article III, section 2, seems to 
grant a quite unconfined power to Congress to withhold from the 
Court a large number of classes of cases potentially within its appel- 
late jurisdiction. Moreover, those who would find substantial consti- 
tutional restraints on congressional power over Supreme Court 
appellate jurisdiction within article III itself face formidable obsta- 
cles in the historical congressional practice and in numerous state- 
ments by the Supreme Court. Nevertheless, there have been 
extensive academic efforts to articulate substantial internal limits on 
congressional authority. 

Some opponents of broad congressional power have argued that 
the exceptions” power extends only to appeals on questions of fact, 
not questions of law. 20 This reading seems at least contrary to the 
punctuation of the relevant phrase, if one may venture so pedantic 
an interpretation of the Constitution in this day and age. Supporters 
of this argument for a narrow view of congressional power have also 
relied on the fact that much of the debate about the exceptions 
clause during the Constitutional Convention era reflected fears of ex- 
cessive Supreme Court review of state court determinations of fact. 
But this facts only limitation enjoys very little academic support 
today. In the recent literature, it surfaces largely as an easy target for 
supporters of broad congressional authority. 21 

Far and away the most widely voiced modern argument for inter- 
nal limitations is that the “exceptions” power of Congress cannot be 
exercised in a way that would interfere with the “essential” or “core” 
functions of the Supreme Court. The origin of the argument is trace- 
able to a remark in the deservedly famous Socratic dialogue written 
by the late Henry Hart in 1953. 22 Hart suggested (with somewhat 
ambiguous import 23 ) that the “exceptions” power cannot be used in 
a manner that will destroy the essential role of the Supreme Court 

20. Eg . , R. Berger, Congress v. The Supreme Court 285-96 (1969); Merry, Scope 
of the Supreme Court's Appellate Jurisdiction: Historical Basis, , 47 Minn. L. Rev. 53 (1962). For 
recent changes in Berger’s position, see note 58 infra. 

21. Eg, Redish, Congressional Power to Regulate Supreme Court Appellate Jurisdiction Under the 
Exceptions Clause: An Internal and External Examination, 21 VlLL. L. Rev. 900, 913-15 (1982). 

22. Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in Dialec- 
tic, 66 Harv. L. Rev. 1362, 1365 (1953). 

23. Constitutional Restraints upon the Judiciaiy, supra note 2, at 101-02, 121-22 (statement of 
Van Alstyne). 
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in the constitutional plan.” 24 The most insistent modern advocate of 
this type -of limit is Leonard Ratner. 25 In Ratner’s view, the “essen- 
tial constitutional functions of the Court” are “to maintain the 
supremacy and uniformity of federal law.” 26 A plenary congressional 

exceptions power, he insists, is “not consistent with the constitu- 
tional plan.” 27 

Although much of the modern academic literature goes on at 
considerable length to explain why Ratner’s thesis is unpersuasive, 28 
he does not stand alone in advocating this “essential functions” limit. 
Recently, his position has been adopted in substance by a powerful 
ally outside of academia— William French Smith, the Reagan Ad- 
ministration’s Attorney General. In May 1982, Attorney General 
Smith sent a lengthy letter to Senator Strom Thurmond, the Chair- 
man o the Senate Judiciary Committee, in response to inquiries 
about the constitutionality of the portion of the Helms bill that 
would withdraw the Court’s appellate jurisdiction over cases relating ' 

V ° i untar >'” prayers. 29 The Attorney General, while recognizing 
that the question of the limits of Congress’ authority under the Ex- 
ceptions Clause is an extraordinarily difficult one,” 30 argued that 
Congress may not constitutionally “make ‘exceptions’ to Supreme 
Court jurisdiction which would intrude upon the core functions of 
the Supreme Court as an independent and equal branch in our sys- 
tem of separation of powers, 31 Rather, “Congress can limit the 
Supreme Court’s appellate jurisdiction only up to the point where it 

24. Hart, supra note 22, at 1365. 

25. See, e.g. Constitutional Restraints upon the Judiciary, supra note 2, at 13 (statement of 

i r, Congressional Power Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. 

J \ °y. ' B ‘ atner ’ Majoritarian Constraints on Judicial Review: Congressional Control of 

Constraints]" 27 VlLL L REV ' 929 ( 1982 ) [hereinafter cited as Ratner, Majoritanan 

26. Ratner, Majoritarian Constraints, supra note 25, at 957. 

27. Id. In his most recent version of the argument, Ratner does not insist that “every 
constitutional case must be reviewed by the Court,” “as long as some avenue remains open for 
u imate reso ution of persistent conflicts between the Constitution and state law or in consti- 
tutional interpretation by lower courts.” Id. Ratner asserts that the exceptions clause would 

ave amp e scope if it were read to permit Congress merely “to check the Court by specifying 
proce ures, expe iting or retarding the flow of cases, eliminating review of diverse-citizenship 
revlew of less consequential cases, and inhibiting review of factual issues.” Id. 

' ‘F> Constitutional Restraints upon the Judiciary, supra note 2, at 54, 121-22 (state- 

— ° fVan A1StynC and Bator); Bator > supra note 10, at 1038-41; Redish, supra note 21, at 

,w 29 r }f™ f r from Attorney General William French Smith to Senator Strom Thurmond 
UVtay 0, 1982), reprinted m 128 Conc. Rec. S4727-30 (daily ed. May 6, 1982). 
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sional statutes “granting” appellate jurisdiction as exercises of the 
exceptions power. Chief Justice Marshall, for example, took this 
position as early as 1810, in Durousseau v. United Stales. 37 Indeed, the 
opinion merely reiterated the broad view he had taken of the con- 
gressional “exceptions” power as early as 1 788, when he participated 
in the Virginia ratifying convention. 38 And those are not mere anti- 
quarian statements: the Court has reiterated that theme over the 
years, essentially down to the present. 39 

None of these Court statements was made in contexts similar to 
those that gave rise to the modern congressional proposals to strip the 
Court of power to hear some types of cases, with one significant ex- 
ception: Ex parte McCardle . 40 McCardle, decided in 1 869, sustained a 
jurisdictional limit on the Court enacted by a Congress clearly wor- 
ried that the Court would invalidate the post-Civil War Reconstruc- 
tion Acts. 41 McCardle, a newspaper editor in military custody, 
appealed a lower federal court’s denial of habeas corpus to the 
Supreme Court, relying on a recently enacted (1867) jurisdictional 
statute. 4 After the Court sustained its jurisdiction over the appeal 
and heard oral argument, Congress (in 1868) repealed those provi- 
sions of the 1867 law authorizing Supreme Court review. 43 All this 
took place in a period of great tension among the three branches. 
For example, when Congress withdrew appellate jurisdiction in 1868, 
impeachment proceedings against President Andrew Johnson were 
already under way. Nevertheless, the President vetoed the jurisdic- 
tion-stripping bill. With the Court standing by and withholding ac- 
tion in McCardle’s case pending the outcome of the political battle, 
Congress overrode the veto. And when the Court finally decided the 
case a year later— after Chief Justice Chase had completed his duties 
as presiding officer in the Senate during the Johnson impeachment 


Jts 


39 

U.S. 83, 
Co., 337 
States, 3 
VV right/ 
Daniels t 
103, 119 


(6 Cranch) 307, 313-14 (1810). 

.liots Debates 560 (2d ed. 1863) (statement of Marshall), quoted in Conslitu - 
on tkr Judiciary, supra note 2, at 1 14-15 (statement of Van Alstyne). 

Pal more v. United States, 41 1 U.S. 389, 400-01 (1973); Fiast v. Cohen, 392 
8) (Douglas, J., concurring); National Mut. Ins. Co. v. Tidewater Transfer 
'» 655 (1949) (Frankfurter, J., dissenting on other issues); Yakus v. United 
114, 472-73 (1944) (Rutledge, J., dissenting on other issues); The “Francis 
. 381, 386 (1881); Ex parte McCardle, 74 U.S. (7 Wall.) 506, 512-13 (1869)* 
id Co., 70 U.S. (3 Wall.) 250, 254 (1865), Barry v. Mercein, 46 U.S. (5 How-.) 


7 Wall.) 506 (1869). 

of March 2, 1867, ch. 153, 14 Stat. 428 , as supplemented by Act of March 23, 

b. 5, 1867, ch. 28, § 1, 14 Stat. 385 (repealed 1868). 
arch 27, 1868, ch. 34, § 2, 15 Stat. 44. 
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proceedings — it unanimously upheld the 1868 withdrawal of juris- 
diction and dismissed the appeal. 44 The Court’s opinion reiterated 
the message of Durousseau and later cases: the congressional delinea- 
tions of the appellate jurisdiction of the Supreme Court were exer- 
cises of the “exceptions” power, “and this affirmative description has 
been understood to imply a negation of the exercise of such appellate 
power as is not comprehended within it.” 43 

Proponents of internal limits such as the “essential functions” the- 
sis understandably strive to denigrate the significance of McCardle. 
Some would discount the case because of its historical context: con- 
sidering the political tensions of the time, the argument goes, McCar- 
dle should be read as a response by an intimidated Court, a response 
not reliable for future guidance. But the case is on the books, and, 
more important, its basic theme of deference to congressional control 
is quite consistent with numerous Court dicta in calmer settings, 
before and since. 46 More substantial doubts about the precedential 
value of McCardle stem from the fact that the jurisdiction-stripping 
statute sustained there did not foreclose all appellate review: cases 
like McCardle’s could still reach the Court through a route other 
than the repealed 1867 provision, as the Court knew. 47 But that is 
not an overpowering argument either, for the bulk of the McCardle 
opinion speaks very broadly and does not seem to turn on the availa- 
bility of an alternative route of appellate review. 

But the main support invoked by those who assert a broad “essen- 
tial functions” limit on the “exceptions” power does not rest on such 
slender reeds. Instead the arguments rely most heavily on general 
expectations, historical and contemporary, about the Supreme 
Court’s role — on the “constitutional plan” and its evolution. The 
main question raised by this kind of argument is whether it confuses 
the familiar with the necessary, the desirable with the constitution- 
ally mandated. In recent decades, the Court certainly has enjoyed 
very broad statutory jurisdiction to review constitutional rulings by 
state and lower federal courts. 48 The central and expanding role of 


44. For useful discussions of McCardle (including its historical context), see 6 C. Fair- 
Man, History of the Supreme Court of the United States, Reconstruction and 
Reunion 1864-88, at 433-514 (1971); Van Alstyne, A Critical Guide to Ex Parte McCardle, 15 
Ariz. L. Rev. 229 (1973). 

45. Ex parte McCardle, 74 U.S. (7 Wall.) 506, 513 (1869) (loosely quoting Durousseau v. 
United States, 10 U.S. (6 Cranch) 307, 314 (1810)). 

46. See notes 37-39 supra and accompanying text. 

47. Ex parte McCardle, 74 U.S. (7 Wall.) 506, 515 (1869); see also Ex parte Yerger, 75 
U.S. (8 Wall.) 85, 103-06 (1869). 

48. See, e.g., 28 U.S.C. §§ 1254, 1257 (1976). Even today, however, because of the “ade- 
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the Court in our modern polity helps explain the recurrent outrage 
expressed in the media and in academia in response to proposed con- 
gressional assertions of power over jurisdiction. But is there sufficient 
basis in history and in principle, for insistence upon substantial in- 
ternal, article III restraints on congressional power? 

The strongest basis for such restraints lies in expectations re- 
flected m the debates at the Constitutional Convention. 49 The major 
point of controversy during the evolution of article III was whether 
the Constitution should mandate the establishment oflower federal 
courts. Nationalists insisted that lower federal courts were necessary 
to assure adequate enforcement of federal law; localists countered 
that state judges, compelled to apply federal law under the 
supremacy clause, 30 were adequate for the initial interpretation and 
enforcement of federal requirements, and that ultimate review by the 
Supreme Court would assure sufficient supremacy and uniformity, 
in one of the Convention’s great compromises, article III emerged: 
the article mandated the creation of the Supreme Court, but left to 

the discretion of Congress the establishment of any “inferior” 
courts. 

Advocates of the “essential functions” limit on congressional 
power can draw some legitimate comfort from these debates for an 
expectation of Supreme Court review of state court judgments was 
indeed widespread. But is that expectation tantamount to a consti- 
tutional limitation on congressional authority over appellate jurisdic- 
tion. ter all, the same Convention did insert the exceptions clause 
tbe textual nub of the controversy. Even more damaging to the case 
or an unreachable, essential” Court role of assuring supremacy and 
umfornmy is congressional practice, beginning in the earliest period, 
wften there was a considerable overlap among delegates to the Con- 
stitutional Convention and members of the First Congress. The Ju- 
diciary Act of 1789 53 did not grant to the Court all of the potential 

bv a s rart n rrm^! Pendent - Stal ui gr L Urid 1 S ” doctnne ’ not alJ federal constitutional interpretations 
54-68- cf NW ta TTrr Su P reme Court - Sa G Gunther, supra note 5 , at 
Stan L Rrv 9Q7 nmn\t ■ T ° Ward a Interpretation of the Stalt Const,, iuiion, 29 

tutinns in ,.™ • i • ? ' su SS“ tln g standards for state court interpretation of state consti- 
.uuuiii in cases involving parallel state and federal provisions). 

SCe P ' B ^ tor ’ P * D. Shapiro & H. Wechsler, 

.Q70-, r, . s The Federal Courts and the Federal System 1 1 - 12 ( 2 d ed. 

50 CItC ^ ^ Wechsler]; sec also Bator, supra note 10, at 1038-39 

51 . Id. art. Ill, § 1. 

52 . Hart & Wechsler, supra note 49, at 12. 

53. Ch. 20, 1 Stat. 73 (1789). 


diciarv 


Stan. L. Re^ 


rlART AND W 




WSImmm 









1 


CONGRESS AND JURISDICTION 


907 




April 1984] 


article III appellate jurisdiction, even in constitutional cases, neces- 
sary to assure that the Supreme Court would be the ultimate pro- 
vider of both supremacy and uniformity. Rather, section 25 of the 
Act, 54 dealing with review of state court decisions, w r as essentially a 
supremacy-assuring device; it was not primarily concerned with uni- 
formity. Supreme Court review was available only when a state 
court denied a federal claim; when the state court sustained a federal 
claim, even when its reading of federal law differed from that of fed- 
eral tribunals, review was unavailable. Such was the scheme of the 
jurisdictional statutes for more than a century, until 1914. 3D Propo- 
nents of the “essential functions” thesis have difficulty explaining the 
long life of the section 25 scheme. They counter that section 25 did, 
after all, assure supremacy. But their thesis is that assurance of uni- 
formity as well as supremacy is the “essential function” of the Court, 
and uniformity was conspicuously lacking from the congressionally 
devised and judicially implemented jurisdictional scheme until Con- 
gress chose to modify it early in this century. 

The advocates of a narrow reading of the “exceptions power 
then fall back to a broader ground: the alleged implications of the 
role of an independent judiciary in a system of separation of powers. 
A large part of Attorney General Smith’s narrow reading of the “ex- 
ceptions” power, for example, is based on just such premises. “Essen- 
tial to the principle of separation of powers,” he argues, “was the 
proposition that no one Branch of Government should have the 
power to eliminate the fundamental constitutional role of either of 
the other Branches.” 57 But of course the constitutional scheme is one 
of checks and balances as well as separation. Article III does provide 
for an independent judiciary, but independence does not mean total 
insulation of the judicial branch any more than it does for the other 
branches. No one denies, for example, that the political branches 
govern the selection of personnel for the Bench, a selection process 
that often has a profound impact on the course of decisions. And 


54. Ch. 20, § 25, 1 Stat. 85 (1789) (current version at 28 U.S.C. § 1257 (1982)). 

55. See Act of Dec. 23, 1914, ch. 2, 38 Stat. 790 (current version at 28 U.S.C. § 1257(3) 
(1976)). I cannot resist adding, as someone who has had occasion to read the quite volumi- 
nous correspondence of the members of the Marshall Court, that Justices Marshall and Story 
were quite concerned during the 1820’s and 1830’s about the widespread proposals to repeal 
section 25, see Warren, supra note 5, but that neither they nor their colleagues ever suggested 
that such a repeal would be unconstitutional (though they feared that it would be disastrous 
to the Court and the nation;. 

56. See, e.g. t Ratner, Majontiman Constraints , supra note 25, at 953. 

57. Letter from Attorney General William French Smith to Senator Strom Thurmond, 
supra note 29, at S4728. 
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article III does not specify the size of the Supreme Court, leaving 
open the technique of “packing” the Court that Franklin D. 
Roosevelt advocated — a technique widely recognized as constitution- 
ally authorized albeit criticizable in the strongest terms as a matter of 
policy. Ultimately, arguments stemming from the lack of power of 
one branch to interfere with the “fundamental constitutional role” of 
another tend to be question-begging. 58 Even the proponents of the 
essential’ or “core” functions limitation recognize that Congress 
may legitimately react to constitutional rulings through the constitu- 
tional amendment route; they simply insist that that is the only legit- 
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freer to follow their own constitutional interpretations if the threat of 
appellate review and reversal were removed. All courts below the 
Supreme Court would have greater independence as a practical mat- 
ter as the constitutional issues before them moved further and further 
away from the core of the existing Supreme Court holdings. The 
result would be differing interpretations of constitutional norms 
among the various courts, which would subvert the value of uniform- 
ity that Supreme Court review now tends to assure. Although the 
uniformity-assuring function of the Court does not strike me as a 
constitutionally mandated one, as a matter of policy, our system — 
any system — would be poorer and less coherent in the absence of a 
single, ultimately authoritative court at the apex of the judicial 
hierarchy. 

These potential consequences of curtailment of appellate jurisdic- 
tion have no doubt helped inhibit Congress from resorting to its “ex- 
ceptions” power. But they do not demonstrate that dubious 
constitutional interpretations are warranted to justify article III re- 
straints on that power. To the contrary, respectable academics have 
argued that the existence of the congressional power, albeit not its 
frequent exercise,* ultimately undergirds the health of the system. 
Thus, the brilliant Hart and Wechsler work on federal jurisdiction 
suggests that it may be “politically healthy” that “the limits of Con- 
gressional power have never been completely clarified” 67 : “In some 
circumstances, may not attempts to restrict jurisdiction be an appro- 
priate and important way for the political branches to register disa- 
greement with the Court . . . P ” 68 Charles Black has argued that 
the existence of congressional power over federal court jurisdiction 
(and the traditional forbearance of Congress in using it) is “the rock 
on which rests the legitimacy of the judicial work in a democracy .” 69 
I find much that is persuasive in these views of our senior constitu- 



67. Hart & Wechsler, supra note 49, at 363; see also Gunther, Congressional Responses to 
Supreme Court Decisions; Distinguishing Constitutionality and Wisdom , 18 Stan. Law. 24 (1983) 
( u [W]hen the judiciary survives the recurrent firestorms of criticism because Congress is per- 
suaded not to resort to [its] weapons except under the most extreme circumstances, the system 
works at its best and the stature of the Court often emerges all the great er.”). 

68. Hart & Wechsler, supra note 49, at 363. 

69. Black, The Presidency and Congress, 32 Wash. & Lee L. Rev. 841, 846 (1975); see also 
Wechsler, The Appellate Jurisdiction of the Supreme Court: Reflections on the Law and the Logistics of 
Direct Review , 34 Wash. & Lee L. Rev. 1043, 1048 (1977). Black elaborates his observation 
at considerable length in his Holmes Lectures. See C. Black, supra note 62. 

Michael Perry, in his recent book. The Constitution , the Courts , and Human Rights, quotes 
Black at length. See, e.g., M. Perry, The Constitution, the Courts, and Human 
Rights 128-29 (1982). Perry’s own very unusual position suggests limited agreement with 
Black: Perry argues that congressional power to curb jurisdiction only extends to “noninter- 
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tional scholars, and I think they are well worth bearing in mind even 

while some of™ Pai ^ Cular pr ° posals pending in Congress and even 
J. ™ ° f US COntmue to seek constitutional restraints on congres- 
sional authority over appellate jurisdiction. g 

C. The Inferior” Courts 

straSs^nfaS b r" ** feW ' r a,,em P ,s 10 anicula.e internal re- 
eral courts A ™ P <° Wer K the jurisdiction of the lower fed- 

the constitution^^ T'T™ faCes ev ' n S reMer ° bs ‘“'“ in 
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jurisdiction. It is certainly difficult to argue that lower fedeXoum 
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ention s compromise, was to leave the establishment of lower federal 
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special force the widely supported conclusion: “The Constitution 
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i lower federal court. 72 


reflect the Court’s reading of the Framers’ 
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man Peter Rodino th! 


who advocated a substantial ‘‘core func- 
preme Court s appellate jurisdiction in his 
cue 29, took a very broad view of congres- 
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growing importance oflower federal courts over the centuries rati, nr 

2ZZ t,Th ” the Fra "T' imem ' ca" no w Z 

asserted that [the existence of lower federal courts] in some form k 

fXT Y required ” 81 He emphasized the need to have Tow c 
federal courts to assure enforcement of “innovative” Supreme Court 

thp 1S1 ° nS m ^ rCaS SUCh as rea PP°rt ionment and desegregation, and 

view ofalT^ 1 lty ’ glVCn the modern Court’s workload, of Court i T - 
of all state court cases involving federal issues. 82 Eisen bent’s u ( > 

smon, however, is ultimately unpersuasive. Changed circumsf^c' " 
cannot overcome the unambiguous language of article III or the 
clearly expressed intent of the Framers to give Congress broad dkr> 
tmn over lower federal court jurisdiction. 88 ^ dlSC,r * 

D. Denying Access to All Federal Courts 

to aStT °T r . CaSC f ° r internal restraints when Congress seeks 

well as the C l JUr 1Ct, ° n ° f federal courts — the SupremeVourt a 

form of ? • ?° UrtS ~ m a s P ecified class of cases? That is the 
l m f c fair number of modern jurisdiction-stripping proposals in 
eluding Senator Helms’ “voluntary prayer” bills. 84 Those who read 
e exceptions clause broadly with respect to the Supreme Court and 
w o accept the widely held view about broad congressional control 

c mThif 1 ~ a M° r j jUriSdiCti ° n fod h hard t0 - anything narti 
c e III that would bar congressional action, as a matter of sheer com 

state^court ad^d’ ^ ^ federaI constitutional issues for final 
djudication. Such a scheme seems consistent with tb^ 
co„s„,u tI „nal language and the Framers' intent .TpS y becal 

not onkthe f ° UtSet f and for decades a *ter, were envisioned as 
federal C P enf ° rCers but indeed tb e primary enforcers of 

Lawrence Sager recently has offered the novel argument that ar- 
ic e III requires that there must be some federal judicial forum for 
the enforcement of federal constitutional rights-either a ZTfed 
era, court or the Suprem e Court.-’ Sagefrehes primari^n the' 

LJ. 498, 83 y ~ 

82. Id. at 512-13. 
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guarantees of federal judicial independence in article III — the tenure 
and salary provisions governing federal judges. Reading these provi- 
sions in the context of the entire article, and noting that many state 
judges are not afforded similar protections, he argues that some arti- 
cle III forum is constitutionally mandated for the ultimate enforce- 
ment of federal constitutional rights. In his view, it follows that 
Congress may bar either Supreme Court or lower federal court reex- 
amination of state adjudications of federal constitutional issues, but 
not both. Redish quite properly counters that Sager “effectively 
adopts a ‘floating’ essential functions thesis .” 86 Moreover, Redish ar- 
gues at length (persuasively, in my view) that the tenure and salary 
provisions relied on by Sager were simply designed “to preserve the 
integrity of the federal courts when they actually were used,” not to 
assure that they must be used . 87 

Redish goes on to suggest that a variant of Sager’s contention 
might be more persuasive if it rested not on article III itself but on 
one of the external” restraints, the due process clause of the fifth 
amendment . 88 It is widely agreed that due process does assure access 
to some judicial forum in many circumstances. Traditionally, how- 
ever, due process has not been thought to require access to a federal 
judicial forum. As Henry Hart put it a generation ago, “[i]n the 
scheme of the Constitution, [the state courts] are the primary guaran- 
tors of constitutional rights, and in many cases they may be the ulti- 
mate ones. 89 Redish, admirably wary of pushing arguments based 
on desirability beyond the limits imposed by “adherence to a princi- 
pled interpretation of the Constitution ,” 90 suggests rather hesitantly 
that the due process requirement might be read as demanding an 
independent judicial forum, and that some of Sager’s arguments might 
be used to show that state courts do not satisfy such a due process 
requirement because many of them lack the kinds of independence 
safeguards provided for federal judges by article III . 91 In my view, 
Redish’s due process alternative to Sager’s thesis ultimately fails be- 
cause of the same flaw Redish finds in Sager: “Unless we are able to 
find objective criteria, grounded in the Constitution, by which to de- 
clare state courts technically inadequate forums for the adjudication 
of constitutional rights, we cannot — as a constitutional matter, at 

86. Redish, supra note 3, at 145. 

87. Id. at 151-52. 

88. Id. at 161-66. 

89. Hart, supra note 22, at 1401. 

90. Redish, supra note 3, at 166. 

91. Id. at 164-66. 
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legislation singling out particular classes of litigants on the basis of 
their race or other “suspect” classifications, or impeding their exer- 
cise of fundamental federal rights, triggers a strict scrutiny inquiry. 
In effect, such legislation is presumptively invalid, and may be justi- 
fied only after meeting a virtually impossible test: the legislation 
must serve a compelling governmental interest and utilize the least 
burdensome means to achieve that interest . 95 Hence, the argument 
goes, singling out classes of issues for primary or exclusive adjudica- 
tion in state rather than federal courts should trigger similar strict 
scrutiny. 

Laurence Tribe has refined the argument by relying primarily on 
the Hunter v. Erickson line of modern cases . 96 In Hunter itself, the 
Court struck down a city charter amendment that mandated a vot- 
ers’ referendum before any ordinance concerning racial, religious, or 
ancestral discrimination could become effective. The city council 
was authorized to act without such referenda in other areas of its 
authority. 

The central question raised by invocations, such as Tribe’s, of the 
equal protection-strict scrutiny lines of cases is whether they con- 
demn congressional jurisdiction-channelling laws that prescribe pri- 
mary reliance on state courts for some subjects of federal question 
litigation and allow access to federal courts for others. Tribe con- 
demns such channelling schemes as forbidden “jurisdictional gerry- 
mandering .” 97 For most claims (and claimants), he notes, 
jurisdictional laws afford a two-track option — suits can be brought in 
either state or federal court; but if the jurisdiction-stripping bills are 
enacted, only a single, state court option for a special subset of claims 

addition to resting his argument on the salary and tenure provisions of article III, see text 
accompanying notes 85-87 supra , claims that “Congress* authority to shape federal jurisdic- 
tion cannot extend to shaving off discrete and disfavored constitutional claims with deep 
prejudice to judicially protected rights.” Sager, supra note 3, at 70. But see Redish, supra note 
3, at 154-57 (responding to this aspect of Sager’s thesis). And note the position of Leonard 
Ratner, the leading modern advocate of internal restraints: 

[Rjemoval of school prayer cases from the Supreme Court’s appellate jurisdiction, if 
otherwise authorized by the exceptions and regulations clause, would not violate equal pro- 
tection, because the purpose, not achievable by a less intrusive alternative, would 
then be the constitutionally approved and necessarily “compelling” one of checking 
congressionally disapproved Supreme Court doctrine. 

Ratner, Majoritarian Constraints, supra note 25, at 954 (emphasis in original). 

95. See generally Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A 
Model for a Newer Equal Protection , 86 Harv. L. Rev. 1 (1972). 

96. 393 U.S. 385 (1969 ); see also Washington v. Seattle School Dist. No. I, 458 U.S. 457 
(1982). 

97. See Proceedings, supra note 3, at 273 (statement of Tribe); Tribe, supra note 3. 
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(and claimants) would remain available. That kind of two-track 

em,*? 6 ’ ^ mS1StS> “ forbldden und er Hunter v. Erickson and general 
equal protection principles. general 

This is not a frivolous argument, but I do not think it is in th* ^a 
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one . 100 This can be said of other state courts as well. Assigning some 
federal claims to state courts admittedly will produce some 
nonuniformity, but nonuniformity does not inevitably denigrate fed- 
eral claims. 

In short, most ofjhe variations on this type of equal protection 
argument fail because they do not allow the exercise of congressional 
judgment that seems authorized by article III — to decide from time 





to time that certain classes of cases will receive more understanding 
or more useful treatment by being handled by state rather than fed- 
eral courts (or vice versa ). 101 Congress made this type of judgment 
during the New Deal, for example, with respect to federal injunctions 
against state taxes . 102 This kind of judgment has lain unquestionably 
within congressional power throughout our history, yet it presumably 
would be illegitimate under some of the recent equal protection 
contentions . 103 

One possible objection to my position is that it overlooks the obvi- 
ous motivation of the members of Congress who introduce jurisdic- 
tion-stripping proposals: to “get at” the Supreme Court, to express 
hostility to Supreme Court decisions, to provide a less interventionist 
forum for the adjudication of federal claims. In my view, fatal flaws 
exist in the frequently made argument that the Court should strike 
down jurisdiction-stripping laws because of such allegedly improper 
motivation .” 104 All recognize the difficulty of proving legislative 
motive, and the Court has expressed a reluctance (in the McCardle 
case, for example) to venture into that terrain . 105 Still, the Court 
does not always shy away from motive inquiries . 106 The deeper issue 
is whether Congress acts with unconstitutional motive when it 
redraws jurisdictional lines in part because it dislikes certain federal 
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100. See, e.g, Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971); 
see also G. GUNTHER, supra note 5, at 67; Note, supra note 48. 

10 1. See Redish, supra note 21, at 909-15; see also Constitutional Restraints upon the Judiciary, 
supra note 2, at 131 (statement of Van Alstyne); Bator supra note 10, at 1034-38. 

102. Tax Injunction Act of 1937, ch. 726, 50 Stat. 738 (current version at 28 U.S.C. 
§ 1341 (1976 ))\seealso Johnson Act of 1934, ch. 283, 48 Stat. 775 (current version at 28 U.S.C. 
§ 1342 (1976)); Norris-LaGuardia Act of 1932, ch. 90, 47 Stat. 70 (codified as amended at 29 
U.S.C. §§ 101-110, 113-115 (1976)). 

103. See Proceedings, supra note 3, at 275-80 (statement of Van Alstyne). 

104. Even Laurence Tribe, the advocate of the “jurisdictional gerrymandering” thesis, 
does not rely on a “motivation” attack. See id. at 269, 273 (statement of Tribe). 

105. 74 U.S. (7 Wall.) 506, 514 (1869); see also Palmer v. Thompson, 403 U.S. 217, 
224-25 (1971); United States v. O’Brien, 391 U.S. 367, 382-86 (1968). 

106. See, e.g, Washington v. Davis, 426 U.S. 229 (1976); see also Brest, Palmer v. 
I hompson: An Approach to the Problem of Unconstitutional Legislative Motive, 197 1 Sup. Ct. Rev. 
95; Ely , Legislative and Administrative Motivation in Constitutional Law, 79 Yale L.J. 1205 (1970). 
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court decisions. Assertions that such a motive is unconstitutional 
vfn °aT? aga ! n> ° n circular > question-begging reasoning. As William 
laws ha$ PUt 311 that ma> ' bC said about the challenged 

ShkhTh?i^it P T^ Sed ? SenSC ° f disaffection to the manner in 
hich the United States Supreme Court has ruled with regard to Ta 

I 1 " ' C Kf egOI J- ° f Ca$eS ' U i$ a different question as to whether 

the Rfth S Ame r nH iatl 0 n f° CqUaI P rotection clause [of] 

de II/ ?heT mCnt f °, rbldS C ° ngress t0 use its P^er under Arti- 
disaffection ? n C r ePtl °T C 3USe u a j an a PP r °Pnate vehicle to express 
quesdon f tS “ that Wa y- II begs a crucial 

wit^lhe C Fif/h l A qUeStl J 5n ‘ S Whether or not Artid e III is compatible 
expre^ sucfdifaffeTdon - “ ^ t0 **“ P ° Wer ° f C °^ ress to 

a iSSUe C ° meS back to whether or article III grants 

S ™Z to r °smt ?r \° C ° ngreSS ^ aSSignin ^ federal question liti- 

article III aff 7 . In my vieW ’ the basic stru cture of 

mav e 111 affords P re j cise ly that P° we r to Congress, and that power 

nZ T ff eXerC1Sed > as Herbert Wechsler argued years ago, to ex- 
press disaffection with Court decisions. 108 In doing so, Congress 

tra e dl!Lnl ieS “ * ° enf ° rCe federal ri S hts > P art of ^ heir 

h l ° ngmall y contemplated role and one that they often 
fmtbv th 6 WUh lz J de P. endence > q uite contrary to the result hoped 
tton b hased SP ° nS ? S ofju l nsdic tion-stripping bills. Moreover, disaffec- 
non-based jurisdictional statutes have been sustained in the past. 

e VO lv e d X f nJUn ? 10n ACt and thC Norris - LaG uardia Act, for example, 

state tl an^ ^ agreements with the way federal courts handled 
state tax and labor injunction cases, not merely from an abstract 

n all Th* 9° W 'n &W m those areas developed by state tribu- 
nals. The Supreme Court found no constitutional flaws with those 
congressional devices. 109 nose 

In the end, then, I am not persuaded by those advocating attacks 
pn improper congressional motivations, even though those advocates 
have been numerous and vocal in the recent legislative hearings on 
jurisdiction-curbmg proposal 10 On this issue, I have no difficulty 

Brest^wvf 3 po81tl ° n volced some years ago by my colleague Paul 
Brest, who urged the conscientious legislator” not to vote for a law if 

107. Proceedingssupro note 3, at 278 (statement of Van Alstyne). 
lUtf. See Wechsler, supra note 59, at 1005. 

no ^r' E ' G ' Shinner & C °" 303 US - 323 ( ,938 ) (Norris-LaGuardia Ac.) 

10. See generally Constitutional Restraints upon the Judicial supra note 2. '' 
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would sustain jurisdiction-stripping laws. I have simply tried to de- 
lineate and evaluate some of the arguments that recur in the ongoing 
debate; I have not tried to predict what the Supreme Court would 
do T he Justjces no doubt view the pending jurisdiction-curbing bills 
wi something less than enthusiasm, and their sense of institutional 
elf-defense may ultimately tempt them to adopt some of the limits 
hat have been articulated in the recent literature. It would not be 
the first time that a Justice inclined to take a particular road as a 

Z \n th° f ,ns V tut . 1 °" al seIf -mterest found aid and comfort for doing 
so in the academic literature. ° 
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MEMORANDUM 


THE WHITE HOUSE 

WASHINGTON 

December 7, 1982 


MEMORANDUM FOR THE FILE 
FROM: JOHN G. ROBERTS 

SUBJECT: Judicial Nominees/Geoffrey Alprin 

and Virginia Riley 


On December 6, 1982, Senator Eagleton and Senator Mathias 
reviewed the FBI files on Geoffrey Alprin and Virginia Riley 
in my presence. Mr. Alprin and Ms. Riley have been 
nominated for the D.C. Superior Court. 

Senator Eagleton reviewed the Alprin file and asked if there 
was anything negative in it. I responded that there was 
not. He stated that he knew two of the references 
interviewed in Alprin' s case and would take their word on 
him. Senator Eagleton then reviewed the Riley file, and 
concluded that "there's nothing unusual there." 

Senator Mathias reviewed the Alprin file, noted that Alprin 
had received "nothing but rave reviews," and asked if there 
was anything negative in the file. I responded that there 
was not, and the Senator then turned to the Riley file. He 
reviewed it briefly, repeated his question, and received the 
same reply. 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

December 21, 1982 


NOTE TO: JOHN ROBERTS 

OFFICE OF THE WHITE HOUSE COUNSEL 


FROM: 


DAVID GERSON 
ASSOCIATE DIRECTOR 



SUBJECT: PAY RAISE FOR JUDGES 


I am advised that judicial salaries have been increased as of 
December 18 according to the following schedule: 


Chief Justice 96,800 

Associate Justice 93,000 

Circuit Judges 74,300 

District Judges 70,300 

Court of International Trade... 70,300 

Court of Claims 57,500 

Bankruptcy (Full-time) 58,500 

Bankruptcy (Part-time) 30,600 


100,700 

96,700 

77,300 

73,100 

73,100 

65,200 

63,600 

31,800 


The relevant section of the Continuing Resolution is attached for 
your information. Please call if you have any further questions. 
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